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Abstract The essay deals with the relationship between the African States and the
International Criminal Court. The African Group welcomed the establishment of
this new international institution in 1998 and it is the largest among the regional
groups within the Court. But over the years the relationship between the African
States and the Court has worn out, especially in connection with some investiga-
tions initiated by the Court against some African national leaders. The Author
examines the legal issues of this troubled relationship. In his opinion, it is essential
to facilitate their rapprochement in order to better protect the victims of interna-
tional crimes committed in Africa.
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1 Preliminary Remarks

The relationship between the African States and the International Criminal
Court (ICC) has been examined by many authors from several different perspec-
tives: from the legal perspective, as well as the geopolitical, sociological and
historical ones."'

Many African States are among the founders of the ICC, and the African group is
the largest in the membership of the ICC, but over the years some African States
have criticized the attitude of the Court for being too focused on their continent.
This occurred mainly on the occasions of the investigations into the situations in
Sudan, Libya and Kenya, when the ICC investigated their heads of State.”

Criticisms were also contained in some resolutions adopted by the most impor-
tant international organization on the continent, the African Union (AU), which on
several occasions expressed dissatisfaction with prosecutorial activities carried out
by the ICC, and more generally with its approach towards grave crimes committed
in Africa and the abuse of the principle of universal jurisdiction by some European
States® as a manifestation of a neo-colonialist approach.* The AU has also threat-
ened a collective withdrawal of the African States from the ICC, accepting a
proposal driven by some of its most influential Member States.” Of course, this

'See the very interesting debate opened on the 17th of March, 2013 on the website iccforum.com
on the topic: ‘Africa Question. Is the ICC targeting Africa Inappropriately?’. See also the volumes
edited by Werle et al. (2014) and by Steinberg (2016), whose Part VII is entirely devoted to ‘the
Africa issue’ and includes chapters written by the book’s editor, M. Cherif Bassiouni, Douglas
Hansen, Kamari Maxine Clarke, Margaret M. deGuzman, Charles Achaleke Taku, Jessica Peake,
and Abdul Tejan-Cole.

2See the detailed study by Cimiotta (2011), p. 1083 et seq, whose reconstruction of a direct
connection between individual responsibility and State responsibility for international crimes
seems unworkable in those cases where ICC jurisdiction is not activated by the UN Security
Council.

3See Assembly/AU/Dec.199(XI), July 1, 2008. See also the partially differing opinions of Jalloh
(2009), p. 445 et seq, and van der Wilt (2011), p. 1043 et seq.

“But, as rightly affirmed by Megret (2013), p. 4: ‘un etat qui devient partie au statut de Rome se
“protége” aussi d’une certaine maniére contre les crimes qui pourraient étre commis par d’autres
Etats sur son territoire (y-compris d’Etats occidentaux)’. See also the interesting analysis by
JeBberger (2014), p. 155 et seq.

3See Mills (2012), p. 404 et seq. See also the statement made by the Foreign Minister of Ethiopia
on behalf of the AU at the 14th ICC Assembly (November 18, 2015), as well as the critical
interventions by the delegates of, inter alia, Sudan, Kenya, Syria, Russia, Nicaragua and China on
the occasion of the debate in the UN General Assembly devoted to the topic of the report of the
ICC for 2014/2015 held on the 13th of May, 2016. During October and November 2016 three
African Member States—Burundi, Gambia, and South Africa—gave notice to the UN Secretary-
General of the United Nations of their withdrawal from the ICC Statute. In the opinion of
Goldstone (2016/2017): “The notices of withdrawal by two of the states, Burundi and Gambia,
were without doubt the consequence of war crimes allegedly committed in their own countries by
their leaders’. The South Africa’s decision to withdraw from the ICC Statute is examined infra
(para. 4). It is noteworthy that the newly elected Gambian President Adama Barrow decided to


http://iccforum.com
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would be a political decision—the AU Assembly has recommended instituting an
open-ended Ministerial Committee which includes the Ministers of Foreign Affairs
of its Member States—,° but it could clearly have legal consequences. Neverthe-
less, it is appropriate to separate the political evaluations from the legal ones. The
opinion of those who request that the ICC consider the political consequences of its
investigations before starting them is not convincing.” Moreover, criticism often
affects the ICC for actions or omissions of the UN SC and this is inconsistent.”

The aim of this paper is to evaluate the relationship between the ICC, the African
States, and the AU in order to identify the critical issues which characterize this
relationship and to propose some possible options in order to overcome them. In
fact, in addition to every political as well as legal assessment, it also needs to be
kept in mind that any problems arising in this relationship have a direct impact,
undermining national and international actions towards prevention, investigation
and prosecution of horrible crimes, thus weakening victims and their rights.’

2 The Change of Attitude of the African States Towards
the ICC

As it is well known, the ICC is not competent with regard to every crime and in
relation to every State. Its Statute determines the most serious types of criminal
conduct that may be investigated by the Court (Article 5, ICC Statute: jurisdiction
ratione materiae), which is competent, as a rule, only in relation to crimes com-
mitted within the territory of a Member State or by one of its citizens (Article
12, ICC Statute: jurisdiction ratione personae). In these cases the investigations by
the ICC may be activated by one of its Member States or by the Prosecutor motu
proprio.

There are two more cases of exercise of jurisdiction ratione personae by the
ICC, also in relation to a non-Member State: when it decides to accept its compe-
tence on a case-by-case basis (Article 12.3, ICC Statute), and when the referral is
made by the UN Security Council (SC) acting under chapter VII of UN Charter
(Article 13.b, ICC Statute). The latter option, which created a link between the main
political organ of the UN and the activities of the ICC, has been hotly criticized,

reverse the withdrawal from the ICC Statute. This took effect on the February 10, 2017. On
January 31,2017, the AU Assembly adopted by a majority vote the ‘ICC Withdrawal Strategy’ and
called its Member States ‘to consider implementing its reccomendations’: Assembly/AU/Dec.1/
XXVIII(Rev.2). See the comment by Labuda (2017).

%See Assembly/AU/Dec.586(XXV), June 15, 2015.

70dero (2011), p. 145 et seq; Emmanuel (2014), p. 158.

$Murungi (2012).

°See the opinion recently expressed by the acting ICC Prosecutor: Bensouda (2016).
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mainly for the political nature of this organ'® and for the fact that three out of the
five permanent members of the SC have not accepted ICC Statute. These States
cannot be investigated by it, but acting through the SC they can activate the
jurisdiction of the Court in relation to other non-Member States to the ICC, though
there is no automatic obligation for the Prosecutor to transform a referral by the SC
into an investigation.

More generally, the relationship between the UN SC and the ICC is another
manifestation of the excessive discretionality (and selectivity) of the SC in the
exercise of its chapter VII powers, a problem which is exacerbated by the right of
veto held by the five permanent members. A blatant example occurred on the 22nd
of May, 2014 when the opposition of China and Russia impeded the adoption of a
resolution on the referral of the situation in Syria to the ICC."!

Similar criticisms also concern the ‘other side of the coin’ of the relationship
between the SC and the ICC, that is, the possibility granted to the SC to defer any
investigation or prosecution by the ICC for a period of 12 months (renewable),
acting under chapter VII of UN Charter (Article 16 of ICC Statute).'?

Every case investigated by the Prosecutor needs to rest on a very solid founda-
tion in order to be transformed into a trial, and it also requires a high standard of
proof.'® In fact, a situation must be examined by a pre-Trial Chamber before
starting the investigation (Article 15, ICC Statute); later on, it must pass the scrutiny
of a pre-trial Chamber for an arrest warrant or a summons (Article 58, ICC Statute);
lastly, the charges shall be confirmed by a pre-Trial Chamber in order to pass to a
Chamber for the trial (Article 61, ICC Statute).

The African States contributed intensively to the drafting of the Statute of the
ICC which was signed in Rome on the 17th of July, 1998 and entered into force
4 years later, on the Ist of July, 2002.'* At the moment, the ICC is comprised of
123 Member States. Many African States have ratified the Statute accepting the role
and the competencies of the ICC, though not all the ratifiers have also implemented
the ICC Statute into their respective legal systems.'> The majority of them

190lugbuo (2014), p. 355 et seq; Imoedemhe (2015), p. 88.

'See UN Doc. S/PV.7180. Arcari (2016), p. 363 et seq.

12See Gargiulo (1999), p. 428 et seq; Condorelli and Villalpando (2002), p. 627 et seq. See also the
comment written by Bergsmo and Peji¢ (2008), p. 595 et seq. In my opinion, it is unworkable the
option proposed by Murungi (2012), which affirms that a way ‘of protecting Article 16 from abuse
is by establishing criteria to be followed before any deferral decision can be made by the Council’.
BCole (2013), p. 678, affrms: ‘With such rigorous judicial scrutiny. . .it is very doubtful that any
case founded on feeble evidence would proceed to the trial stage’; see also 690. And this also
explains why I do not share the opinion of Emmanuel (2014), p. 159, when he affirms that the ICC
engages ‘in what effectively amounts to a regime change’.

4See Cole (2013), p. 673 et seq; Imoedemhe (2015), p. 83 et seq.

Kemp (2014), p. 61 et seq.
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(34) have ratified the Statute,'® while another 10 African States have only signed
the Statute without ratifying it,'” and another group of 10 African States have
neither signed nor ratified it.'®

Since its establishment, the ICC has taken into consideration various situations
that have occurred in different areas of the world, from Africa (Burundi, Guinea,
Nigeria) to Latin America (Colombia), Europe (Ukraine), Asia (Afghanistan) and
the Middle East (Iraq, Palestine). But until recently, it had only decided to start
investigations into African cases (Burundi, Central African Republic, Democratic
Republic of Congo, Ivory Coast, Kenya, Libya, Mali, Sudan, Uganda)."” Only on
the 13th of October, 2015 did the Prosecutor request authorization from the Court to
conduct an investigation motu proprio under Article 15 of the Statute in relation to
the crimes allegedly committed in South Ossetia (Georgia) between July 1 and
October 10, 2008 (war crimes and crimes against humanity). On the 27th of
January, 2016, the pre-Trial Chamber I authorized the Prosecutor to proceed with
her investigation.””

As previously mentioned, this focusing of the investigations and prosecutions
exclusively on African situations and African States was perceived by some of them
as an unbalanced attitude of the Court and of its first Prosecutor, Luis Moreno
Ocampo, the Argentinean lawyer who held this office from 2003 to 2012.>' Upon
first glance, this critique may seem correct,”* especially if one considers some of the
cases just recalled, like those regarding the crimes committed in Afghanistan and
Iraq. But its weakness emerges when considering that most of the cases involving
African States were brought to the Court by the very States involved.> Self-referral

1®Benin, Botswana, Burkina Faso, Burundi (it withdrew in 2017), Cabo Verde, Central African
Republic, Chad, Comoros, Congo, Democratic Republic of the Congo, Djibouti, Gabon, Gambia,
Ghana, Guinea, Ivory Coast, Kenya, Lesotho, Liberia, Madagascar, Malawi, Mali, Mauritius,
Namibia, Niger, Nigeria, Senegal, Seychelles, Sierra Leone, South Africa, Tanzania, Tunisia,
Uganda and Zambia. The actual Prosecutor of the ICC, the Gambian jurist Fatou Bensouda, is
African (before being Prosecutor she acted as vice-Prosecutor), as well as the first vice-President
(Joyce Aluoch, Kenya) and three other judges of the Court (Sanji Monageng, Botswana; Chile
Eboe-Osuji, Nigeria; and Antoine Kesia-Mbe Mindua, Democratic Republic of Congo).

17 Algeria, Angola, Cameroon, Egypt, Eritrea, Guinea-Bissau, Mozambique, Morocco (which in
2017 has rejoined the AU—see Assembly/AU/Dec.18(XXVIII)—; it was the only African State
non-member of the AU, due to the long-lasting controversy related to the Western Sahara: the
Saharawi Republic participates in this organization), Sao Tomé and Principe and Sudan.
18Equatorial Guinea, Ethiopia, Libya, Mauritania, Rwanda, Somalia, South Sudan, Swaziland,
Togo and Zimbabwe.

190On the ICC’s “selectivity problem’ see deGuzman (2012), p. 265 et seq.

20ICC-01/15. See the brief analisys by Mancini (2016), p. 178 et seq.

210lugbuo (2014), p. 354; Murithi (2014), p. 179 et seq; Sunga (2015), p. 147 et seq. See also
Ciampi (2015), p. 178.

22 As rightly affirmed by Megret (2013), p. 4: ‘Il y a Ia une maniére d’opportunisme qui fait que la
justice pénale internationale est applaudie lorsqu’elle s’addresse a d’autres, mais critiquée avec
véhémence lorsqu’elle semble s’en prendre a ses propres intéréts’.

2See the analysis made by Mbokani (2013), p. 47 et seq.
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occurred in the cases of Central African Republic (twice), Democratic Republic of
Congo, Mali and Uganda, while in February 2005 the Ivory Coast referred a
situation to the Court on a case-by-case basis in conformity with Article 12.2,
ICC Statute, later becoming a Member State in 2013.%4 Moreover, as has been
emphasized by an author, the comparative argument does not convince: ‘No legal
system recognises a defence to the effect that a person is not to be held accountable
for an offence simply because others who are equally guilty of similar offences are

not brought to account’.” Furthermore, it is well known that in Africa there is ‘a

relatively higher prevalence of conflicts and serious human rights violations’,”® and
some African States are not able or not willing to investigate and prosecute the
grave crimes committed in their territory or by their citizens. This allows for ICC
intervention on the basis of the complementary principle (art. 17.1.a, ICC Statute),
in order to avoid impunity.

As previously mentioned, the three most controversial cases or, to put it differ-
ently, the cases which bothered some African States, were those in which the
referral came from the UN SC—Sudan and Libya—"' and the case of Kenya,
when for the first time the Prosecutor decided to utilize its powers motu proprio.®®

The investigations against the Sudanese President Omar al-Bashir started with a
referral of the situation in Darfur (Sudan) to the Prosecutor of the ICC by the SC,
contained in resolution 1593 (2005),? because Sudan has not accepted the Statute.
The ICC investigations revealed the commission of several crimes (genocide, war
crimes, crimes against humanity) and the Court issued, on the 4th of March, 2009
and on the 12th of July, 2010, two arrest warrants for al-Bashir for crimes against
humanity and war crimes, respectively,® and as an ‘indirect perpetrator’ of a
genocide.” In the case of Gaddafi, the investigations started with the referral
contained in UN SC resolution 1970 (2011), adopted on the 26th of February,
2011, but they were interrupted after his killing on the 20th of October, 2011. As
regards the situation in Kenya, the investigations started by the ICC Prosecutor on

2*This situation is halfway between a self-referral and a motu proprio investigation.

2See Cole (2013). Imoedemhe (2015), p. 102, adds: ‘rather than point to alleged perpetrators in
other parts of the world that are not being prosecuted by the ICC, African states should focus on
how the ICC’s present prosecutions and investigations on the continent could help ensure
accountability and create peace and stability in African countries’.

26See Jalloh (2012), p. 206.
?TSee the recent essay by Battaglia (2015), p. 1130 et seq.
28Sadat and Cohen (2015).

29Adopted on the 31st of March, 2005, with 11 votes in favour and 4 abstentions (Algeria, Brazil,
China, and U.S.A.).

3See 1CC-02/05-01/09-1 and the prompt comment by Ciampi (2008), p. 885 et seq.

31See 1CC-02/05-01/09-95. On the unusual expression ‘indirect perpetrator’, see JeBberger and
Geneuss (2008), p. 853 et seq.
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the post-election violent events which erupted in 2007 directed the Court to charge
Kenyatta and Ruto for crimes against humanity.** Notwithstanding this indictment
in 2013, Kenyatta was elected President of Kenya, with Ruto as his deputy.*

The investigations conducted in these three cases produced a crack in the
relationship between the Court and some African States, which were supported
by the African Union. This was mainly motivated by the decision to oppose the
arrest warrants against the sitting President of Sudan, Omar al-Bashir, and the
sitting Libyan President, Muammar Gaddafi, as well as the investigations regarding
the sitting President and vice-President of Kenya (Uhuru Kenyatta and William
Ruto). This is the first time that serving heads of State had been investigated and
prosecuted by an international criminal court.**

Starting in 2008, the AU’s organs have repeatedly asked the UN SC to make use
of its power of deferral provided for in Article 16, ICC Statute in order to suspend
the investigation against al-Bashir,® but this request was not examined®: in the
preamble of resolution 1828, adopted on the 31st of July, 2008 (with the abstention
of the U.S.A.), the SC simply took note of the AU decision of July 21st, ‘having in
mind concerns raised by members of the Council regarding potential developments
subsequent to the application by the Prosecutor of the International Criminal Court
of 14 July 2008, and taking note of their intention to consider these matters
further’.*’

The same request has been advanced by the AU in relation to the case involving
Gaddafi,*® as well as in that of Kenyatta and Ruto.>® In respect to this latter case the

2See ICC-02/09-02/11 (Kenyatta case) and ICC-01/09-01/11 (Ruto case), as well as a thorough
analysis by Nichols (2015). The pre-Trial Chamber extended the investigating period from the 1st
of June, 2005 (the date of the entry into force of the ICC Statute for Kenya) to the 26th of
November, 2009 (the date on which the Prosecutor activated his powers). The decision of the
pre-Trial Chamber had been adopted by a majority of 2 to 1 (Judge Hans-Peter Kaul did not agree
with the majority on the existence of sufficient grounds for an investigation by the ICC).

33See Emmanuel (2014), p. 133 et seq.

1t is worth noting that under Article 63 of ICC Statute: “The accused shall be present during the
trial’. In order to overcome the problems that a similar provision may produce in relation to a head
of State or other high-ranking official, the ICC Assembly of States adopted on the 27th of
November, 2013 an amendment to the Rules of Procedure and Evidence, introducing a special
exception for their trials (Rule 134 quater, Excusal from presence at trial due to extraordinary
public duties). I do not share the critical opinion expressed on this amendment by Sadat and
Cohen (2015).

3AU’s Peace and Security Council, communiqué adopted on the 21st of July 1998; Assembly/
AU/Dec.221(X1I), February 3, 2009, followed by many other similar decisions adopted by the AU
Assembly.

3Murungi (2012).

3 The differing opinions among SC Members, in particular the permanent members, on the
question of the deferral emerge from the verbatim record of its 5947th meeting, held on the
occasion of the adoption of resolution 1828.

3BCfr. Assembly/AU/Dec.366(XVII), July 1, 2011.

3Starting from Assembly/AU/Dec.334(XVI), January 31, 2011.
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draft resolution proposed to the SC was not approved by the required majority,
receiving only 7 votes in favour and 8 abstentions on the occasion of the meeting
held on the 15th of November, 2013.*

The inability of the UNSC to deal effectively with these requests reinforced the
negative stance of some African States. In 2009, on behalf of the African States
Parties, South Africa proposed to the ICC an amendment to Article 16 of its Statute
in order to allow the UN General Assembly to defer an investigation for 1 year
when the SC has been unable to decide on such a question within 6 months after the
request of the State with jurisdiction over a situation before the Court*'; this
proposal gained poor support in the ICC Assembly. In accordance with Article
121, ICC Statute, an amendment is adopted if it is approved by a two-thirds
majority of ICC Member States, and it comes into force when ratified by the
seven-eights of them. Furthermore, those Members that do not accept the amend-
ment may decide to withdraw immediately from the ICC, but under Article 127: ‘A
State shall not be discharged, by reason of its withdrawal, from the obligations
arising from this Statute while it was a Party to the Statute. .. Its withdrawal shall
not affect any cooperation with the Court in connection with criminal investigations
and proceedings in relation to which the withdrawing State had a duty to cooperate
and which were commenced prior to the date on which the withdrawal became
effective’.

It is worth noting that in 2013 the AU Assembly also decided that, ‘no charges
shall be commenced or continued before any International Court or Tribunal
against any serving AU Head of State or Government’.*?

Today, the cases of Kenyatta and Ruto have been closed. In March 2015 the
charges against Kenyatta were withdrawn for lack of evidence due to the loss of key
witnesses, as well as for Kenya’s failure to cooperate with the Court43; the same
occurred in the case of Ruto.** The AU Assembly expressed satisfaction with the
decision of the Prosecutor to withdraw the charges against Kenyatta* and Ruto.*

The main problematic element in the relationship between the AU and the ICC
remains the arrest warrant against al-Bashir. Since 2009 the AU Assembly has
decided not to cooperate with the ICC, and it called on its Member States not to
cooperate in the arrest and surrender of al-Bashir, in conformity with Article 98 of

40See UN Doc. S/PV.6070. Azerbaijan, China, Morocco, Pakistan, Russian Federation, Rwanda,
Togo voted in favour of the draft resolution, while Argentina, Australia, France, Guatemala,
Luxembourg, Republic of Korea, U.K. and U.S.A. abstained. Okoth (2014), p. 195 et seq.

“lgee Assembly/AU/Dec.270(X1V), February 2, 2010. This proposal has been critically studied by
Jalloh et al. (2011), p. 5 et seq.

“2Cfr. Ext/Assembly/AU/Dec.1(Oct.2013), October 12, 2013.

“The Prosecutor requested the withdrawal of the charges against Kenyatta on the 5th of
December, 2014, and Chamber V(B) accorded it on the 13th of March, 2015.

“40n the 5th of April, 2016 ICC Chamber V(A) accepted, by a majority decision, the request made
by Ruto’s defence to terminate the prosecution against him (and another accused).

4> Assembly/AU/Dec.546(XXIV), January 31, 2015.
46 Assembly/AU/Dec.616(XXIV), July 18, 2016.
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ICC Statute (see next paragraph).*’ The opposition expressed by the AU against the
indictment of al-Bashir has been joined by other international organizations like the
Arab League and the Organization of Islamic Cooperation, as well as by China,
Russia and the Non-Aligned Movement, thanks also to the lobbying carried out by
the Sudanese authorities. The AU Assembly affirmed that the trial against al-Bashir
constitutes a threat to the reconciliation process and to the stability of Sudan, but
this is a truly political argument which should not have much in common with the
legal motivations of an investigation carried out by the Prosecutor.*® The same can
be said about other arguments, according to which ‘the ICC can be used as an
instrument for defeating enemies’,* and African governments have referred cases
in order to manipulate the international criminal justice system for their own

political purposes’.>”

3 The al-Bashir Case: The Duties of Sudan

As it is well known, Article 86, ICC Statute, contains a general obligation for all
Member States to cooperate with the Court in its activities, while its Article 89.1,
specifically refers to the obligation of Member States to cooperate in order to
comply with a request of surrender and arrest made by the Court. In fact, it does
not have an autonomous power to arrest the perpetrators of grave crimes; rather, it
depends on the cooperation of its Member States. And in the ICC practice, the
obligation to cooperate has been better fulfilled when the investigation originated
by a self-referral rather than by a UN SC referral or by a motu proprio activity
decided on by the Prosecutor.”'

Considering the al-Bashir case, it is necessary to separate the position of Sudan
from that of ICC Member and non-Member States. Sudan has a legal obligation to
cooperate with the ICC on the basis of resolution 1593 and of Article 25 of the UN
Charter. Even if it has not accepted the ICC Statute, this obligation derives from its
UN membership. Under the clear wording of para. 2 of resolution 1593, the UN SC:
‘Decides that the Government of Sudan and all other parties to the conflict in
Darfur, shall cooperate fully with and provide any necessary assistance to the
Court and the Prosecutor pursuant to this resolution’. Accordingly, the decision
of Sudan not to arrest and surrender al-Bashir produces a violation of the resolution
and of the UN Charter. But the UN SC did not adopt further measures in reaction to

47 Assembly/AU/Dec.245(X11I) Rev. 1, July 3, 2009, afterwards confirmed in many other decisions
adopted by this Assembly. See the critical view expressed by Tladi (2009), p. 57 et seq.

“8] share the opinion of Cole (2013), p. 684: ‘few have said at what stage prosecutions should fit
into the peace process’.

“9See Imoedemhe (2015), p. 77. See also Megret (2013), p. 5 et seq.
30du Plessis et al. (2013), p. 3.
51See also Ciampi (2015), p. 174 et seq.
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this non-cooperation, proving to be unable or unwilling to act further, notwith-
standing the repeated requests by the ICC Prosecutor.’> The opinion, according to
which the reference to chapter VII in resolution 1593 and the obligation to coop-
erate which it imposed upon Sudan produced a duty to repeal the immunity of
al-Bashir and hence the duty for all UN Member States to consider its immunity no
longer in force is not convincing.>

As regards the cooperation of States which are non-Members of the ICC, when a
referral is made by the UN SC one author holds that a referral contained in a
resolution adopted under chapter VII imposes an obligation for all UN Member
States to cooperate with the ICC.>* But other authors more convincingly affirm that
the level of cooperation required from non-ICC Members depends on the wording
of the specific referral resolution’” ; otherwise the wide discretion granted to the SC
in exercising its powers under chapter VII would be cancelled. Neither is the
opinion correct which considers a referral made by the SC as having the effect of
applying the ICC Statute to non-ICC Members.”® The referral does not oblige a
State to accept the ICC Statute, but it does remove a limit to the jurisdiction of the
ICC in relation to a State which has not accepted it. The origin of the competence of
the ICC in this circumstance lies on chapter VII powers of the SC, not on the
Statute. It is certainly true that the SC power of referral is provided for in Article 13.
b, ICC Statute, but this is merely an enabling clause which functions only when the
SC decides to make use of it. Under resolution 1593, those States which are not
bound by ICC Statute are not obliged to assist the ICC because the UN SC simply
‘urged all States and concerned regional and other international organizations to
cooperate fully’. Therefore, the UN Members that are not ICC Members have no
obligation to arrest al-Bashir under resolution 1593.%” The same wording charac-
terized para. 5 of resolution 1970 on the situation in Libya.

Under para. 6 of resolution 1593 (and para. 6 of resolution 1970), ICC jurisdic-
tion does not extend to ‘nationals, current or former officials or personnel from a
contributing State outside Sudan [and Libya under resolution 1970] which is not a
party to the Rome Statute’, which would fall under the exclusive jurisdiction of
their States of nationality.”® A similar, and indeed less accurate provision is
included in para. 6 of resolution 1970 concerning the SC referral of the Libyan
situation.’® This is an evolution from the approach chosen by the SC (or, to put it

52See the 23rd report of the Prosecutor to the UN SC pursuant to resolution 1593, June 9, 2016.
33See De Wet (2015), p. 1049 et seq.

54See Weldehaimanot (2011), p. 224.

33See Condorelli and Ciampi (2005), p. 593.

36See Weldehaimanot (2011), p. 224.

57 Akande (2009), p- 344 et seq. I do not share his opinion, according to which, in the case of
al-Bashir, Article 27 of the ICC Statute operates not as a treaty provision but as an implicit part of a
SC resolution which permits ICC non-Member States to arrest al-Bashir (p. 348).

38See the severe criticism expressed by Williams and Shabas (2008), p. 571 et seq.

3See the critical evaluation offered by Riccardi (2011), p. 380.
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harshly, imposed by the U.S.A. upon the SC) in para. 1 of resolution 1422 on the
renewal of the mandate of a UN-established or authorized operation, approved on
the 12th of July, 2002: ‘consistent with the provisions of Article 16 [of ICC Statute],
the ICC, if a case arises involving current or former officials or personnel from a
contributing state not a Party [to the Statute], shall for a 12-month period. . .not

commence or proceed with investigation or prosecution of any such case’.®

4 ...and the Commitments of ICC Member States

The situation is potentially different for ICC Member States, but they have to deal
with the issue of the immunity of high-ranking State officials like al-Bashir,
Gaddafi and Kenyatta.®' As is well known, immunity under international law is
divided into functional immunity protecting the official acts and omissions of State
officials which are attributed to the State, and personal immunity which guarantees
to heads of State and other high-ranking State officials an absolute inviolability for
every act or omission committed prior or during their term of office. Personal
immunity is a procedural bar and it continues until the end of the official role of
the person who enjoys it unless the State decides to withdraw it, a circumstance
virtually impossible in the case of a head of State.

In cases of grave international crimes, there are different opinions about the
duration of the immunity.62 Article 27, ICC Statute, declares the irrelevance of the
official capacity, including that of heads of State or government, which in no case
shall exempt a person from criminal responsibility, notwithstanding the national or
international rules on the immunities. The problem in the al-Bashir case is that
Sudan is not obliged by the Statute, and there is another article of the Statute,
Article 98, which bars the ICC from a request for surrender or assistance which
would compel the requested State to act inconsistently with its obligations under
international law with respect to the diplomatic immunity of a person of a third
State, unless the Court can first obtain the cooperation of that third State.®’ Para.

%0See the critical essay written by Condorelli and Ciampi (2005), p. 593.

1See the opinion of Frulli (2016), p. 498: ‘it is possible to prosecute state officials in national
courts for international crimes. There is no need to find an exception to a general rule. Instead,
existing rules suffice to justify the prosecution of state officials suspected of having committed
international crimes’.

%2Since 2007, the International Law Commission, supported by the UN General Assembly, has
been considering the topic of the ‘Immunity of State officials from foreign criminal jurisdiction’.
See the lively debate opened up on the website Questions of International Law (Wwww.qil-qdi.org)
on the 12th of May, 2015 on the topic, ‘For All or for Some? Functional Immunity of State
Officials before the International Law Commission’, hosting contributions by Riccardo Pisillo
Mazzeschi, Gionata Buzzini, Philippa Webb, Chiméne Keitner, Benedetto Conforti and Natalino
Ronzitti.

%3The meaning of ‘third State’ in this Article is not clear, for it may signify ‘a State other than the
requested State’ or simply ‘a non-ICC State’.
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2 of Article 98 adds that the ICC may not proceed with a request for surrender
which would demand the requested State to act inconsistently with its obligations
under international agreements, pursuant to which the consent of a sending State is
required to surrender a person of that State to the Court, unless the Court can first
obtain the cooperation of the sending State.**

In order to reconcile the evident tension between Articles 27 and 98, it is
necessary to make a distinction between ICC Member and non-Member States: if
a question of immunity involves two or more Member States Article 27 shall be
applied, while Article 98 shall be applied when the situation involves one or more
Member States and one or more non-Member States.®> On the 22nd of N ovember,
2013, Kenya proposed to the ICC Assembly an amendment, inter alia, to Article
27 by inserting into para. 3 an exception clause in favour of ‘serving heads of State,
their deputies and anybody acting or [who] is entitled to act as such’. They ‘may be
exempt from prosecution during their term of office’. Notwithstanding the use of
‘may’, which implies that it would be up to the Court to evaluate this exemption on
a case-by-case basis, this amendment is clearly aimed to reduce the ICC powers to
investigate and prosecute persons like al-Bashir, Kenyatta, Gaddafi, etc. It is almost
certain that this amendment will never be approved by the ICC Assembly, but the
mere fact that it has been proposed testifies the dissatisfaction of Kenya and of other
African States with the functioning of the ICC.

On many occasions the ICC blamed some of its Member States for their lack of
cooperation in arresting and surrendering al-Bashir when he entered their terri-
tory.%® A first notable decision relates to the non-cooperation of Malawi. On the
13th of December, 2011, the pre-Trial Chamber I declared that Malawi violated its
duty of cooperation under Article 87 of ICC Statute, and applying para. 7 of this
Article it referred the matters to the UN SC and to the ICC Assembly.®” On the same
date it adopted a similar decision in relation to the lack of cooperation of Chad.®®

Another important decision relating to the lack of cooperation of the Democratic
Republic of Congo in the arrest and surrender of al-Bashir was adopted by pre-Trial
Chamber II on the 9th of April, 2014. It is worth noting that both the UN SC and
the ICC Assembly have not followed up on these referrals by the ICC. Moreover, as
previously mentioned, the AU Assembly has repeatedly protested against these ICC
decisions, affirming that these African States were respecting obligations provided

%4See the comment of KreB and Prost (2008), p- 1601 et seq.

63See Paola Gaeta (2002), p. 991 et seq; Akande (2009), p. 339. The distinction between Member
and non-Member States is underestimated by Triffterer (2008), p. 779 et seq.

S%part 11 of the recently published volume edited by Steinberg (2016) is completely devoted to
‘obligation to arrest: the Darfur issue’ and includes chapters written by Richard H. Steinberg, Dapo
Akande, Paola Gaeta, Makau W. Mutua, William A. Schabas, and Goran Sluiter.
71CC-02/05-01/09-139-Corr.

S81CC-02/05-01/09-140. As regards Chad, on the 26th of March, 2013 the Preliminary Chamber IT

adopted another decision regarding the lack of cooperation of this State in the arrest and surrender
of al-Bashir.

$9ICC-02/05-01/09-195. See v. Boschiero (2015), p. 625 et seq.
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for in the AU Constitutive Act and in several decisions adopted by the same
Assembly, and that their attitude was in conformity with Article 98 of ICC Statute.
In recent years the AU Assembly further reacted against the proceedings initiated
by the ICC towards several African States for lack of cooperation in the arrest and
surrender of al-Bashir, expressly supporting and endorsing them.

In the first two decisions the pre-Trial Chamber I referred to a special customary
international law exception to immunity for heads of State without offering a solid
basis for its reasoning.”® Some authors share this view and affirm that the customary
law rule on the immunity of heads of State has been superseded by a new customary
international law rule which reduces the scope of the international law rules on the
immunity of the heads of State accused of grave violations of human rights.”'

Other authors propose that this limitation of immunity operates only when the
proceedings are held before an international court.”” In the opinion of Gaeta, the
rules of customary international law on personal immunities are not applicable to
the exercise of criminal jurisdiction by an international criminal court because their
very rationale, the protection of State officials from interferences from a foreign
State, is lacking in such a situation.’”® But she adds that the fact that an international
criminal court is endowed with jurisdiction over a particular case but is deprived of
enforcement powers does not imply that national judicial authorities are permitted
to do whatever an international court asked them to do.”*

The grounding for this new custom is not very solid by simply considering the
opposite view expressed by the AU in reaction to the decision adopted by the
pre-Trial Chamber I in the cases of Chad and Malawi, and the consequent lack of
communis opinio that this opposition produces.”> And it does not suffice to recall
the opinion expressed by the ICJ in the Arrest Warrant case (Democratic Republic
of Congo v. Belgium, also known as Yerodia case)’® judgment of February
14, 2002, which recognized absolute immunity in foreign courts in favour of a
Minister of Foreign Affairs in office (and also of a head of State)’” in the case of an

70See the critical opinion of Tladi (2013), p. 199 et seq; Emmanuel (2014), Frulli (2014), p. 333
et seq. For a partially different opinion see Magliveras and Naldi (2013), p. 432. See also Iverson
(2012), p. 131 et seq.

"See Murungu (2011a), p. 33 et seq. For a different, more convincing opinion, see Needham
(2011), p. 234; Terzian (2011), p. 299. In the opinion of Sadat and Cohen (2015), Article 27 of ICC
Statute simply codified a customary international law rule.

72Papillon (2010), p. 279 et seq. More cautious is the approach chosen by other authors, like Kref3
and Prost (2008), p. 1608 et seq; van der Vyver (2011), p. 691; Frulli (2014), p. 328 and p. 331.

3See Gaeta (2009), p. 320. For a different opinion see Akande (2004), p. 415 et seq; see also the
criticism expressed by Cimiotta (2011), p. 1100 et seq.

74See Gaeta (2009), p. 325 et seq.

>See Tladi (2015), p. 3 et seq. See also Uerpmann-Wittzack (2016), p. 70 et seq.

"SCase concerning the Arrest Warrant of 11 April 2000, online at www.icj-cij.org.

""The Court confirmed its opinion in the decision of June 4, 2008 in the case of Certain Questions
of Mutual Assistance in Criminal Matters (Dijbouti v. France), para. 170.
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arrest warrant issued by a foreign State (para. 58), even in the case of the alleged
commission of international crimes (paras 54—55).78 In an obiter dictum, the 1CJ
evaluated differently a prosecution before an international criminal tribunal,
recalling Article 27.2, ICC Statute.”” This part of the decision has been recalled
by the Appeal Chamber of the Special Court for Sierra Leone in its decision of May
31, 2004 in the case Prosecutor v. Taylor (Decision on Immunity from Jurisdic-
tion).*° But the ICJ envisaged this possibility of international courts only ‘when
they have jurisdiction’ (para. 61).

A different, though equally unconvincing, approach has been chosen by the
pre-Trial Chamber II in the decision regarding the lack of cooperation of the
Democratic Republic of Congo. It recognized the limit posed by Article 98 of
ICC Statute, but in its opinion the lack of immunity for al-Bashir is grounded on an
implicit withdrawal deriving from resolution 1593 of the UN SC.*! A referral made
by the UN SC has the effect of binding Sudan to ICC Statute, not as a treaty
obligation but as an obligation under Article 25 of the UN Charter. As a conse-
quence, Sudan has to be equated with an ICC Member State, and this includes the
waiver of the immunity of al-Bashir in conformity with Article 27 of ICC Statute.®
Some authors declare that the chapter VII character of the obligation of Sudan to lift
al-Bashir’s immunity requires all UN Member States, including those
non-Members of the ICC, to regard his immunity as having been waived.*?

Other authors do not share this opinion, affirming that the waiver of immunity
cannot be implicitly deduced from a vague reference to the duty of cooperation of
the Sudanese government included in the text of resolution 1593 and that a referral
by the SC is simply a mechanism to trigger the jurisdiction of the ICC and does not
turn a State non-party to the Statute into a State party.* If the UN SC intends to
derogate a well-established general international law rule on the immunity of a head
of State for grave crimes it shall declare it openly.®® This observation becomes even
more correct if one considers that after resolution 1593 the SC adopted many other
resolutions on the situation in Darfur, also after the issue of the arrest warrants

"8See the critical opinion of Man-ho Chok (2015), p. 489 et seq.

See the opinion of Gaeta (2009), p. 319: ‘It is one thing to say that an international criminal court
is not duty bound to respect international immunities. . .It is quite another thing to assert that on the
basis of an arrest warrant issued by an international court, a state which is expressly requested by
that court to arrest and surrender an individual protected by personal immunities can lawfully
disregard these immunities’.

80See Frulli (2014), p- 325 et seq, which notes that ‘one of the aggravating factors in sentencing
was his position as head of state’.

81See Akande (2009), p. 340 et seq; Papillon (2010), p. 275 et seq; Terzian (2011), p. 300 et seq;
Cole (2013), p. 686.

82 Akande (2009), p. 340 et seq; Papillon (2010), p. 288; Needham (2011), p. 248.

83See Weldehaimanot (2011) p. 228; Magliveras and Naldi (2013), p. 433.

84See Gaeta (2009), p. 324; Cimiotta (2011), p. 1114 et seq.

85See Cimiotta (2011), p. 1129; Jalloh (2009), p. 484; Wardle (2011), p. 200; Emmanuel (2014),
p. 151. For a different opinion see De Wet (2015), p. 1049 et seq.



The Relationship Between the African States and the International. . . 183

against al-Bashir, and it would have included an express waiver of immunity in one
of these resolutions.*® Unfortunately, the SC has never expressly chosen this option,
and even if the recognition of immunity for a person accused of horrible crimes like
al-Bashir may seem truly unjust, nonetheless, at present it is in accordance with
international law.®’

Another chapter of the al-Bashir ‘saga’ occurred when in June 2015 the Suda-
nese President went to South Africa in order to attend the AU Assembly. The
non-cooperation of South Africa (ICC Member State) in the arrest and delivery of
al-Bashir to the ICC was condemned by the High Court of South Africa, Gauteng
Division (judgment of June 24, 2015)*® and confirmed by Supreme Court of Appeal
of South Africa (judgment of March 15, 2016).*° The reaction of the South African
Government was a renewed threat of withdrawal from the ICC Statute,”® thus
further inflaming the relationship between the Court and the AU.”!

5 The Complementarity Issue and the Search for an
Alternative Regional Court to Prosecute the Grave
Crimes Committed in Africa

The AU decision not to cooperate with the ICC on the cases previously mentioned
has produced another consequence’® which also seems relevant in order to secure
for the AU a greater autonomy from the UN SC: an amendment to the Protocol on
the Statute of the African Court on Human and Peoples’ Rights, established in 2006
on the basis of a Protocol to the African Charter adopted by the Organisation of
African Unity on the 9th of June, 1998. This Protocol has been accepted by 30 of the
54 AU Member States.”® This Court is not a criminal court, but rather a human

8Frulli (2014), p. 335 et seq, which also suggests that the arrest warrant against al-Bashir could be
executed by a peace-keeping operation established by the UN SC. This opinion is also shared by
Battaglia (2015), p. 1148 et seq; and Ciampi (2015), p. 174 et seq. On the contrary, I do not agree
with the argument made by Papillon (2010), p. 285, and by Needham (2011), p. 245, according to
which the referrals to the ICC by the SC are made only in abstract terms.

871 agree with Gaeta (2009), p. 316. See also Needham (2011), p. 234; Wardle (2011), p. 181
et seq.

88Case No. 2774072015, Southern Africa Litigation Centre v Minister of Justice and Constitutional
Development & others.

89Case No. 867/2015, The Minister of Justice and Constitutional Development v The Southern
African Litigation Centre.

““The notice of withdrawal was given on the 19th of October, 2016.

°ISee Ingravallo (2016).

“For a partially different opinion see du Plessis et al. (2013), p. 3.

9 Updated at July 31, 2017.
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rights one which may also examine cases brought by individuals and NGOs in
relation to those States which grant it such a competence.”

In recent years a lot of changes have occurred. On the 11th of July, 2003 the AU
Assembly approved another treaty, the Protocol on the Court of Justice of the
African Union, which entered into force on the 11th of February, 2011 after
ratification by 15 Member States. But this second Court was not established because
in 2004 the AU Assembly decided that the two courts would be integrated into a
single court in order to reduce costs. Therefore, on the 1st of July, 2008, the AU
Assembly adopted the Protocol on the Statute of the African Court of Justice and
Human Rights, which merged the two other courts. At the moment, this Protocol is
not in force; it has been ratified by only 6 States, while it needs ratification by
15 States in order to take effect.””

The situation changed again on the 27th of June, 2014, when the AU Assembly
adopted the Protocol on Amendments to the Protocol on the Statute of the African
Court of Justice and Human Rights in order to transform the African Court on
Human and Peoples’ Rights into a new African Court of Justice and Human and
Peoples’ Rights, whose Statute is attached to the Protocol. This reform is also aimed
at extending the competences of the Court in order to include international crimes
such as genocide, aggression, crimes against humanity and war crimes—but also
piracy, terrorism, corruption, money laundering, trafficking in drugs, etc. (Article
28A of the Statute).”® The new Court, in fact, will be composed of 16 judges and
will be articulated in three sections: the General Affairs Section (replacing the
non-established Court of Justice); the Human and Peoples’ Rights
Section (replacing the old Court established in 2006); the new specialized criminal
chamber, named the International Criminal Law Section (having jurisdiction on
international crimes).”” The latter Section will comprise 9 judges, divided into a
pre-Trial Chamber (1 judge), a Trial Chamber (3 judges) and an Appellate Chamber
(5 judges).

Is this a viable option? From the legal point of view it appears tenable and it may
also meet the complementarity issue because a Member State of the ICC may
demonstrate its will to prosecute those accused of grave international crimes not
only through its national courts but, indeed, through the African Court.”® The real
concern is about the veracity of this commitment—it is worth noting that, notwith-
standing the AU Assembly’s call for ratification of the 2014 Protocol as

At the moment, only 8 out of the 30 States that are party to the Protocol have submitted a
declaration accepting the competence of the African Court to receive complaints by individuals
and NGOs.

%See Pascale (2017), p. 317 et seq.

96See Ssenyonjo and Nakitto (2016), p. 71 et seq; Pascale (2017), p. 349 et seq. On previous drafts
of the Protocol see Murungu (2011b), p. 1067 et seq; Abass (2013), p. 27 et seq.

“TSee critically Ssenyonjo and Nakitto (2016), p. 87.

%8 The 2014 Protocol does not consider the relationship between this Court and the ICC, and this
may become a problem for those States that are Members of the ICC and would also accept the
amending Protocol extending the competences of the African Court.
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expeditiously as possible, not one single State has ratified it (the Protocol needs
15 ratifications to enter into force)’*—, but this is not a legal issue, it is a political
one.'” Tt also involves a significant problem with resources, both in terms of
expertise and of financing.'"!

Another problematic issue concerns the broad immunity granted by the 2014
Protocol to a large number of high-ranking State officials (Article 46A bis): ‘No
charges shall be commenced or continued before the Court against any serving AU
Head of State or Government, or anybody acting or entitled to act in such capacity,
or other senior state officials based on their functions, during their tenure of
office’.'> As has been convincingly observed by some authors: “The immunity
clause will potentially encourage more AU heads of State to remain longer in power
in order to avoid possible criminal investigation and prosecution’.'”® The granting
of this wide immunity conflicts with the condemnation of immunity contained in
AU Constitutive Act. Furthermore, it would be the first ever included in the Statute
of an international criminal tribunal. But paradoxically, such a clause—in the
perspective of the ICC attitude towards cases like those of al-Bashir, Kenyatta,
Ruto and Gaddafi—looks like a ‘green light’ because it will exclude any problems
of duplication of the charges against a sitting head of State or high-ranking
official.'**

6 Concluding Remarks

As we have seen, the relationship between the ICC and African States has deteri-
orated. Nonetheless, some recent events, such as the appointment of Fatou
Bensouda as Prosecutor, the conclusion of the proceedings against Kenyatta and
Ruto, and the opening of the first proceeding in relation to a situation which took
place outside of Africa could lead to a rapprochement.

What is absolutely relevant is the preventive nature of the ICC.'" The attitudes
of some African States and of the AU in recent years in relation to the Court, mainly
in the cases related to Sudan and Kenya, has certainly weakened this fundamental
character without offering any realistic and effective alternative. But in my opinion
the ICC should consider the unworkability of its legal approach, according to which
its Member States are obliged to execute an arrest warrant even when the accused

%At July 31, 2017 only 10 AU States have signed this Protocol.
1005ee the observations of Cole (2013), p. 694 et seq.
101See Ssenyonjo and Nakitto (2016), p. 89.

102Olugbuo (2014), p. 371. 1t is interesting (and worrisome) to consider that a previous version of
the draft Protocol did not contain an immunity clause. See Murungu (2011b), p. 1083 et seq.

103gee Ssenyonjo and Nakitto (2016), p. 94; and Sadat and Cohen (2015).
104See Tladi (2015), p- 15. See also Gueldich (2015), p. 714; Ssenyonjo and Nakitto (2016), p. 97.
193gee Jalloh (2012), p. 225.
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belongs to a non-Member State. This approach, at least at the present time, cannot
supersede the customary international law rules on the immunities of high-ranking
State officials, even when they are suspected to be perpetrators of horrible
crimes.'” Although this result seems unfair, nevertheless, insisting on following
a legally fragile path is not conducive to the reputation and prestige of the ICC.

The unresolved issue remains that of al-Bashir. The ICC should declare the
inapplicability of Article 27, Statute, and refer the matter to the real culprit of this
impasse, the UN SC. It has approved a too-generic referral through its resolution
1593 and, notwithstanding the blatant non-cooperation of Sudan, the UN SC has
been unable to react effectively.

In the al-Bashir affair, the Court has suffered due to the inactivity of UN SC. The
ICC has attempted to act as a surrogate for the UN SC; however, the Court has
neither the power nor the authoritativeness of the UN SC. Consequently, this
affair—as well as those related to the situations in Libya and in Kenya—has
undermined the credibility of the ICC and absorbed a significant portion of its
energies and resources. Any weakening of the ICC has a direct impact on its
effectiveness in preventing and prosecuting the most serious international crimes
occurring at both the national and international levels. The ICC should takes note of
the need for a change of approach, and also urge the Council to play its role more
effectively. This would ensure the legitimacy of ICC decisions and, politically,
could also foster the reconstruction of the bond with the African group of States and
with the AU.

The ultimate aim of the ICC and AU is similar, that is to promote peace and
stability on the continent through justice and the rejection of impunity (Article 4.h/
m/o, AU Constitutive Act; Article 7.1.e, Protocol Relating to the Establishment of
the Peace and Security Council of the AU).'”” One relevant step would be the
effective implementation of the relationship agreement between the AU and the
ICC concluded in 2005 and the finalization of the establishment of a liaison office of
the ICC at the AU seat.

Another interesting proposal refers to the so-called ‘positive complementarity’,
which envisages a role for the ICC in assisting the African States in strengthening
their domestic legislation and in building up their own capacity to prosecute
international crimes in their respective domestic jurisdictions.'”® As was affirmed
by two authors: ‘it is essential to strengthen national criminal laws and courts in
Africa so that national authorities including courts can exercise criminal jurisdic-

. . . . 1
tion over international crimes’.!%

16See also the proposal made by the AU Assembly—Assembly/AU/Dec.397(XVIII), January
30, 2012—to consult the International Court of Justice for an opinion about the immunity of State
officials under international law.

197See Tmoedemhe (2015), p. 104. See also Jalloh (2012), p. 216 et seq.

1%85ee Olugbuo (2016), p. 249 et seq; Cole (2013), p. 698. The issue of complementarity as a
means to prevent the intervention of the ICC is broadly examined by Jalloh (2009), p. 445 et seq.

199See Ssenyonjo and Nakitto (2016), p. 98.
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Furthermore, the activities carried out by regional organizations with the support
of the ICC to combat impunity are a manifestation of positive complementarity.' '
Another manifestation of complementarity is the elaboration by the ICC of a well-
constructed exit strategy, namely the public notification by the Court that it is
ceasing new activities in a situation in which it is involved. This demands a careful
commitment, especially on the part of the Prosecutor, giving him/her wide discre-
tion in this respect. And it also requires an evaluation of the capacity of the
domestic jurisdictional mechanisms to deal with these situations.'"'
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